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Challenging Times: Helping Clients with  
1031 Exchanges Using DSTs and Opportunity Zones 

Completing a 1031 tax deferred exchange comes with many complexities in normal economic environments. An investor has to sell 
the property, move the proceeds to a Qualified Intermediary, perform due diligence and identify replacement property within 45 days, 
and ultimately close on the replacement property within 180 days from the original sale. 

Currently, we are not in a normal economic environment. The federal government issued additional relief (IRS Notice 2020-23) on April 
9, 2020 for anyone with a 45-day exchange period or 180-day exchange period deadline between April 1 and July 15, 2020. Those 
individuals will now have an automatic extension to July 15, 2020. Even with the additional flexibility, investors in the middle of an 
exchange right now have additional risks and challenges to navigate. For those investors, there are alternative planning solutions that 
may be worth considering, Opportunity Zones and Delaware Statutory Trusts (“DSTs”).
 
Imagine an individual planning to exchange into a property on their own that has been disproportionately impacted by recent events. 
Or, what if that person can no longer secure financing? What about investors who can’t conduct proper due diligence due to travel 
restrictions? One has to imagine there are many investors who were planning to buy a property on their own who are now evaluating 
what options they have. We think financial advisors could help utilizing a DST as an alternative. DSTs in the market today have already 
been acquired which includes due diligence, in-place financing, active property management and can be an alternative to clients who 
are uncomfortable or simply unable to complete an exchange on their own.
 
Consider an investor who has already identified replacement property, is past the 45 day identification period and no longer wants to 
invest in the property they have identified. What options do they have? The investor could decide to pay taxes. There is another solution 
that may be worth consideration. The investor may be able to take the gain from the property sale and a portion of the depreciation and 
invest those proceeds into a Qualified Opportunity Fund under the Qualified Opportunity Zone Program created by the 2017 Tax Cuts 
and Jobs Act. There are unique tax benefits offered by this program for people with capital gains on almost any type of asset, including 
investment property. While this may not be right for everyone, it is certainly worth consideration. 
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Cantor Fitzgerald and its affiliates do not provide tax, legal, or accounting advice. This material has been prepared for informational purposes only, and is not intended 
to provide, and should not be relied on for, tax, legal, or accounting advice. You should consult your own tax, legal, and accounting professionals before engaging in 
any transaction.

The Qualified Opportunity Zone Program (“QOZ Program”), created by the Tax Cuts and Jobs Act of 2017, is a 
tax-incentive program designed to encourage long-term private sector investments in designated communities 
known as Qualified Opportunity Zones by delivering certain tax benefits to investors through investment vehicles 
called Qualified Opportunity Funds.

   Qualified Opportunity Zones are designated census tracts throughout the United States that have 
been selected by state governors for inclusion in the program.  

   Qualified Opportunity Funds are investment vehicles that invest at least 90% of their assets in 
qualified businesses or real property located within these Qualified Opportunity Zones. 

   Taxpayers with capital gains from the sale of a prior investment may invest those gains within a 
180-day period in a Qualified Opportunity Fund and achieve potential tax benefits.

   Investments in Qualified Opportunity Funds are intended to help drive real estate development, job 
creation and overall economic growth in lower income communities.

INVESTING IN THE ZONE
Discover a new tax-advantaged investment strategy

1 An additional 5% step-up in basis is available for investments made prior to December 31, 2019.
2 Assumes that the investor is a resident of a state that conforms with the federal Opportunity Zone provisions. 
 

OPPORTUNITY ZONE FUNDS: A TRIO OF POTENTIAL TAX ADVANTAGES

D E F E R 
the inclusion of capital  

gains invested in a Qualified 
Opportunity Fund as taxable income 

until December 31, 2026

(or the date you sell your  
investment, whichever is earlier)

E L I M I N AT E 
any capital gains taxes2 on the 
appreciation of your investment 

in the Qualified Opportunity 
Fund if held at least 10 years

R E D U C E 
the taxable capital gain amount  

through a 10% step-up1 in basis for 
investments made before  

December 31, 2021 and held until 
December 31, 2026

All investments involve risk and the realization of the benefits is dependent on proper structuring and the structure and performance of 
the future investments selected. Not all investments will provide all of these benefits.

The Qualified Opportunity Zone rules are new and the U.S. Department of Treasury and the Internal Revenue Service have issued 
regulations, but many questions remain unanswered and changes to the QOZ Program could impact investments in Quality 
Opportunity Zones in unintended ways or potentially reverse the tax benefits provided thereunder.

A 10-YEAR TIMELINE
Y E A R

2020
Invest capital gains 

from prior investment 
into a Qualified 

Opportunity Fund and 
begin deferring tax

1

Y E A R

2025
Tax basis increases 

from $0 to 10% of the 
invested capital gains, 

reducing future tax 
liability

5

Y E A R

2027
Pay taxes on original 
capital gain (reduced 
by the 10% step up 

in basis)

7

Y E A R

2030 - 2047
Pay no federal capital 

gains taxes on the 
appreciation of the 

Qualified Opportunity 
Fund investment once 

sold

10+

Planning for 2020: Addressing K-1 Partnership 
and Section 1231 Property Gains 

You may be aware of the Qualified Opportunity Zone Program, created by the Tax Cuts and Jobs Act of 2017, 
an initiative designed to encourage long-term investments in designated communities by delivering certain tax 
benefits (“QOZ Tax Benefits”) to investors in Qualified Opportunity Funds (“QOFs”). Generally, to receive the QOZ 
Tax Benefits, an investor has 180-days from the date an asset is sold to invest in a QOF. However, as a result of 
the U.S. Treasury Department and IRS releasing final regulations on the Qualified Opportunity Zone Program on 
December 19, 2019, many financial advisors, CPAs and their clients are not aware of the various options for the 
180-day deadline for Section 1231 property sold in 2019 and certain K-1 gains from 2019 and beyond.

K-1 PARTNERSHIP GAINS 

Most taxpayers who have or will receive a K-1 Tax Form from capital gains accrued/realized in 2019 now have 
three options for calculating their 180-day window. The additional flexibility in determining the 180-day window 
for K-1 gains results in additional planning options for financial advisors and their clients. The three calculation 
options are:

1. 180-days starting with the date the asset is sold;
2. 180-days beginning on the last day of the partnership’s taxable year (December 31st, 2019 for a 

calendar year partnership); or
3. 180-days starting on the date the partnership’s tax return is due, without any extension (March 15th, 

2020 for a calendar year partnership).

Example:
Consider a partnership that recognized a capital gain in January of 2019 and passed the gain to your client via 
a K-1. While the 180-day window from the date the asset was sold has expired, the client could still utilize the 
second option above giving him until June 27, 2020 to invest in a QOF or the third option above giving him until 
September 10, 2020 to invest, more than a year and a half after the partnership sold the asset.

SECTION 1231 PROPERTY GAINS
(Not Passed Through a K-1)

Under the final regulations, investors are no longer required to invest net Section 1231 gains but instead can 
invest Section 1231 gains on a gross basis. Those gains are now subject to the same timing rules as other 
capital gains, meaning that investor no longer has to wait until the end of the year to start his 180-day window. 
However, taxpayers that have capital gains from the sale of 1231 Property realized in 2019 (real property used in 
a trade or business) still have the option to invest on a net basis and thus start their 180-day window beginning 
on the last day of the taxpayer’s taxable year (December 31st with respect to a calendar year taxpayer) enabling 
an investment in a QOF until June 27th, 2020; provided that such taxpayer would have to similarly treat its 
Section 1231 gains in 2020.
 
For more information about the final regulations on the Qualified Opportunity Zone Program, please view:

Final Regulations: Qualified Opportunity Zone Program (https://www.irs.gov/pub/irs-drop/td-9889.pdf)
FAQ: Final Regulations on Opportunity Zones (https://home.treasury.gov/news/press-releases/sm864)
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